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The courts generally do not recognize a breach of fiduciary duty as a stand-alone tort;! however, when monetary damages are 
sought, a claim or cause of action for breach of a fiduciary duty may be available but only if the breach gives rise to another 
cause of action.’ It has also been held that a breach of fiduciary duty cause of action is a tort to remedy economic harm 
suffered by one party due to a breach of duties owed in a fiduciary relationship.* Breach of fiduciary duty is a tort that arises 
from the violation of a relationship of trust and confidence.‘ 


Where a breach of fiduciary duty is asserted as a tort claim, the plaintiff must prove that a fiduciary duty or relationship 
existed between the plaintiff and the defendant, that the defendant breached it, and that the breach proximately caused the 
plaintiff to suffer harm or damages.° To establish a claim for breach of fiduciary duty, a plaintiff must prove: (1) that it was 
justified in reposing trust or confidence in the other party, or that the other party invited, accepted, or acquiesced in that trust; 
(2) that the other party assumed a primary duty to represent the plaintiff’s interest in a transaction; (3) that the nature and 
scope of the duty extended to the subject matter of the claim; and (4) that it was damaged by the trustee’s breach of that duty.° 
Thus, a plaintiff must allege the actual placing of trust and confidence in the defendant and must show that there is some 
disparity in the bargaining positions of the parties and that the dominant party has abused its position of trust.’ 


Observation: 


A confidential relationship giving rise to an informal fiduciary duty must exist prior to and apart from the agreement that is the 
basis of a suit which includes a breach of fiduciary duty claim.* Before a fiduciary duty is imposed in a business context, the 


special relationship of trust and confidence must exist prior to, and apart from, the agreement made the basis of a breach of 
fiduciary duty suit.’ 





WESTLAW 


§ 36. Scope of duty where confidential or fiduciary..., 37 Am. Jur. 2d Fraud... 


A fiduciary’s duty of loyalty involves a state of mind, so that a claimed breach of that duty goes beyond simple negligence. "° 
However, fraud is not an element of an actionable breach of fiduciary duty claim." Breach of fiduciary duty is not actionable 
unless injury accrues to the beneficiary or the fiduciary profits thereby." 


CUMULATIVE SUPPLEMENT 
Cases: 


Under Maryland law, to state a claim for negligence based on fiduciary duty, a plaintiff must allege that (1) a fiduciary 
relationship existed, (2) the fiduciary breached the duty it owed to the beneficiary, and (3) the breach caused harm to the 
beneficiary. Sterling v. Ourisman Chevrolet of Bowie Inc., 943 F. Supp. 2d 577 (D. Md. 2013). 


To prevail on a breach of fiduciary duty claim under Nevada law, the plaintiff must establish: (1) the existence of a fiduciary 
duty; (2) breach of that duty; and (3) the breach proximately caused the damages. Takiguchi v. MRI Intern., Inc., 47 F. Supp. 
3d 1100 (D. Nev. 2014). 


Under New York law, the elements of a claim for breach of fiduciary duty are: (1) the existence of a fiduciary duty; (2) a 
knowing breach of that duty; and (3) damages resulting therefrom. Barnett v. Countrywide Bank, FSB, 60 F. Supp. 3d 379 
(E.D. N.Y. 2014). 


Under New York law, the elements of a claim for breach of fiduciary duty are: (1) the existence of a fiduciary duty; (2) a 
knowing breach of that duty; and (3) damages resulting therefrom. Schwartzco Enterprises LLC v. TMH Management, LLC, 
60 F. Supp. 3d 331 (E.D. N.Y. 2014). 

Under New York law, the elements of a cause of action to recover damages for breach of fiduciary duty are (1) the existence 
of a fiduciary relationship, (2) misconduct by the defendant, and (3) damages directly caused by the defendant’s misconduct. 


Miller v. Wells Fargo Bank, N.A., 994 F. Supp. 2d 542 (S.D. N.Y. 2014). 


In order to state claim for breach of fiduciary duty under Texas law, plaintiff must allege the existence of fiduciary duty, 
breach of that duty, causation, and damages. In re Conex Holdings, LLC, 514 B.R. 405 (Bankr. D. Del. 2014). 


There is no cause of action in Illinois for negligent or grossly negligent breach of fiduciary duty. Palm v. 2800 Lake Shore 
Drive Condominium Ass’n, 2014 IL App (1st) 111290, 381 Ill. Dec. 222, 10 N.E.3d 307 (App. Ct. Ist Dist. 2014). 
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